; HN 709 15 276 0 97 1 410 = 
7 10 the Right anal, the Link, of Conncil and $; 2 Fon, 


"ys | iX 777 A e. 
40 lese. | 'T H J War e 
p E T. 2: 
. v.38 
240 £2 33 
bu war ad aal , „ tlie E 
it Is da cl how * 


James ne pu James 
M1TCHELL, Merchants in, Montroſe, 
Taſtes, for the Creditors of Ro- 


| FINE A; I 
2 E A T * R AC 1 Merchant 
12 ge - S. 14 $ici 84 E 1 
277 4 (| | #4 | "14+ eee * 5 „5 % SES 
27 5 | 11. .'7& a. f 1 IS ,£« J. 3I18& 00d 
; Hmblyy KS. BYT Of Toy 2 ace, | 9 31 97} 02 rate: 'f 


MAT Robert 8 . ſeveral Fears 4 Mer 
chant in-Montre/e, in god Credit, and always of 
a fair e af He married a Daughter of 


. Mr. F allerton Kinniber, 'by whom he had ſe- 
eral Cube W t n 

In the 1757. Elizabeth  Moodie, Relict of Dr. Smith in 
bntrofe, lent Mr. Strachan 110& Sterling, on his Bond, 
nd at Martinmas 1759, he having vecaſion to pay a Debt to 
Ir. Carnegie of Crago, Mrs. Smith's Uncle, of which ſhe was 
the Knowledge, the at that Term ent Vir: oo l. more for 
"at Purpoſe, d took a new n the whole, amounting | 
210 J. 21 
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In the 1758 or 17 59, he 1 a Debt to Sir Alexander 
Ramſay, as Manager of a Mortification. As it was conſider. 
able, he agreed to give heritable Security upon his Houſe 
in Montroſe. That Security was „ compleated by 
Infeftment in the ordinary Manner, and the Seaſine was duly 
recorded, without any Affectation of Secrecy, ſo that the 
Lieges had full Acceſs to have known of that Incumbrance. 
About Why/und 1 1762, near three Years after thoſe Debts 
were ſo contracted, Mr. Strachan, having contracted other 
Debits, and finding his Affairs in Diſorder, wrote Letters to 
— Woſteof his Creditors, acquaintmg them, that he was not 
then in a Condition to pay all he owed, but that, in order 
to do equal Tuſtige to the utmoſt of his Power, he was will 
ing to grant a Diſpoſition of his whole real and periqngy E- 

ſtate, in favours of all his Creditors. of. * ay 
A few Days a this, a Meeting 0 q editors 
Was 3 = K che met leis that 3 iſpoſition 
ſhould be executed in favours of Sir Alexander Namſay, 
for himſelf, and as Truſtee for the whole other Creditors. 11 
Accordingly, ſuch a Diſpoſition was regularly executed on C: 
the 31ſt May 1762, and that ſame Day the Diſpoſition was to 
intimated to the ſaid Mrs. Snith, who was far from ſignify- B. 
ing any Difſatis faction at it. u) 

As Sir Alexander Romſay reſided 8 in che country, lo 
that he could not conveniently attend the Management, he ID 
declined. to execute the Truſt. This occaſioned another Meet- th 
ing of the Creditors, to which Mrs. Smith was invited, and F1 
where they made Choice of the Petitioners to. be their Tru- a 

ſtees, none of whom have any Connection with Mr. Strachan, 
excepting that the Petitioner, Mr. Dick/on, is married to his B. 
Wife's Couſin; and on the 11th June 1762, Mr. Strachan | 
executed another, Diſpoſition of his whole Eſtate and Ef- I 
tects, to theſe Truſtees, 9s Petitioners, far behoof of his I ;þ 
whole Creditors. EK I al 
e EM mee This of 


2 


SSA. r R 2 2 


14 80 8 a _ * 


4 


This Diſpoſition 3 is conceived in the moſt fair and unex- 
ceptionable Terms. It recites, with great Accuracy, the 
whole Debts due by Mr. Strachan, particularly the Debt due 
to Mrs. Smith. It ſubſumes, That he was very willing 

and deſirous, that his ſaid lawful Debts ſhould be ſatisfied 
and paid, in as far as the whole real and perſonal Eſtate, 
„belonging to him, would extend.” That for that Purpoſe 
he had granted the foreſaid Truſt-diſpoſition to Sir Alexander 
Ramſay, who had declined to act, and that the Petitioners 
were made choice of by his Cr editors, as fit Perſons to be 
Truſtees. For theſe Cauſes he thereby diſponed to the Peti- 
tioners, for themſelves, and as Truſtecs for his whole other 
Creditors, his Tenement of Land in Montroſe; as alſo, a Par- 
cel of Malt, or other Grain, then in his Barn, with his whole 
Houſhold-furniture, and other Moveables; and, in general, 
is whole Subjects, Debts, and. other Effects belonging to 
him of every Kind, with Power to ſell his Lands, roup his 


Moveables, and intromit with his ether Funds and Effects, 
and apply the Produce thereof for che Payment of his whole 


Crediters, ſatisfying in the firſt place the heritable Debt due 
to Sir Alexander Ram; ay, and the Rents of the Houſe and 
Barn he then poſſeſſed, as being Debts legally preferable 
upon his Tenement and Moveables reſpectively. 

In purſuance of this Diſpefition, Infeftment was, of this 
Date, taken, and Mr. Strachan, at the fame time, ceded to 
the Truſtees. the Poſſeſſion and Keys of his Dwelling-houſe, 


Furniture and Movcables, and immediately removed himſelf 


and Family from it. 

The Petitioners reſolved directly to roup the Furniture, for 
Bchoof of all concerned, and that the Houſe might be let as 
ſoon as poſſible, in cate another Tenant could be found. 
The Ronp was publickly advertiſed, by Tuck of Drum, 
through the Town of Mantro/e, where Gs Smith reſides, as; 
all other Roups of that kind are. It begun on the ſaid 11th 
of June, and was continued by two Diets each Day, on the 

14th, 


June 11, 
1762. 


| 
| 
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14th, 17th, and 18th Days of that Month, the Intimation 
by the Drum being repeated before each Diet, and was, in 


every reſpect, conducted in the faireſt and moſt impartial 
Manner. Every thing was ſold off to the highelt Bidder, 


without any Favour whatever, and the only Purchaſer who 


had the leaſt Relation to Mr. Strachan, was Miſs Katharine 
Fullerton, who bought to the Extent of about 30 l. at as high 
a Rate as ſuch Articles uſually give. The Malt, of which 
Mr. Strachan had above 50 Bolls, as appears from his Diſpo- 
ſition, was ſold to Provoſt Rot at 7 5. 6 d. per Boll, being 
the higheſt Price that any one would give, and a good Price 
it was, conſidering that Malt was then retailed in ſingle Bolls 
or Pecks, at only 8 Ff. 6 d. per Boll. The Amount of the 
whole came to 161 J. 1 5s. 4 d. Sterling. 

Thus Matters were carried on in the Manner” app arently 
moſt beneficial for all the Creditors. As they were fully ſa- 
tisfied of it, none of them refuſed” to accede to the Tri 
right, or proceeded to Diligence, excepting Mrs. Smith. She, 
it ſeems, early reſolved with herſelf to take ſeparate Mez- 
ſures, and, if poſſible, to ſecure by Diligence a' Preference 
upon all the common Debitor's Effects, eſpecially upon his 
Houſe, and upon certain Debts which ſhe undetſtood were 
owing him by Mr. Barnet of Elrick, and Mr. Fullerton of 
Kinnaber. Without previouſly fignifying that Intention, and 
while all the other Creditors rehed on the joint Meafure of a 
Truſt, the raiſed Letters of Inhibition againſt Strachan, on 
the 31ſt May 1762, being the Day on which the firſt Truſt- 
diſpoſition was granted, but ſhe did not execute thoſe Letters 
ſooner than the 19th of June, being ſubſequent to the ſe- 
cond Diſpoſition Tr Roup above mentioned. She has in- 
deed alledged that ſhe conſented to this Delay, at the Soli- 
citation of two Gentlemen fent to her by Mr. S-, achan, but 
that is abſolutely denied, and without Foundation, 

Further, Mrs. S/ proceeded to raiſe Letters of Horning, 
which ſhe executed againſt Strachan on the 7th of June, and 

| ſome 


ruſt- 
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{me Days after the Roup was concluded, uſed Arreſtment 
in the Hands of the Petitioners, and of Kinnaber and Elricł. 
Laſtly, on the zoth of June ſhe raiſed a Caption againſt 
Strachan, and obtained thereupon five Executions of Search, 
bearing Date the 2d, 3d, th, and 29th July, and 7th of 
Auguſt 1762, being all within ſixty Days. of the Date of the 
Truſt-diſpoſition to the Petitioners. 

Upon this Diligence Mrs. Smith brought two Proceſles, the 


one a Reduction of the Truſt-diſpoſition upon the Bankrupt 


Acts, the other a Forthcoming, both againſt the Petitioners 
and againſt Kmnaber and lricł. 


Theſe Proceſſes having come in courſe before the Lord 


Auchinleck, his Lordſhip, on the 3oth July laſt, was pleaſed 
to pronounce the following Interlocutor on both Proceſſes : 

Finds ſufficient Evidence, that Robert Strachan, the common 
Debitor, was reduced to the State of a notour Bankrupt, in terms 
of the Act of Parliament 1696, within Jixty Days from the Date 
of the Diſpoſition. made by him to the Defenders of his Eftate, 


and therefore reduces that Diſps ion, jo far as concerns the Pur- 


fuer ; and fmds the Purſuer mtitled, in virtue of her Arreſtments, 
ta recover. from the Arrefters ſuch Sum, as ſhe would have Right 
to, if no ſuch Diſpoſition had been made ; aud particularly, finds 
ber iutitled to the 1600 Merks, contained in the Boid by John 
Burnet of Elrick, to the common Debitor, payable upon the Death 
of Mary Scot, Lady Ulyſſeſhaven, and to any Balance that may 
be found due by the Defender, Mr. Fullerton of Kinnaber; but 
finds, that Kinnaber has properly inſtructed Payment of all, ex- 
cept the-1000 Mzrks payable at his Death; with reſpect to which, 


appoints the common Debitor, and his Truſtees, before Anſwer, - 
to give Inſpettion to the Purſuer, or to ſuch Perſon as ſhe ſhall 


name, f the common Debitor's Books, wherem the Articles of 
Account furniſhed by Kinnaber to the commons Debitor, are en- 
tered; and ſinds her hkewiſe intitled, in virtue of. her Arreſt- 
ments, in the Defenders, the Truſtees, Hands, to any Effects of the 


common Debiton they are poſſe Yea. Y, and the Prices of ſuch of 


his 
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6 
his Goods fold, as they have received, except in ſo ſar as the ſail 
Truſtees are in condition to ſhew, that they, or the other Credi- 
tors are intitled to controvert the Purſuer's Preference, upon 
Grounds in Law, independent of the Diſpoſition, reduced as 
above. | | | 
And, by a ſubſequent Interlocutor, dated the 3d Auguſt 
1763, the Lord Ordinary **- ordained the Truſtees to produce 
*:the Roup-roll, and a Condeſcendence of the Goods, or 
% Prices of them, that were in their Hands at the Date of the 
* Arreſtments, and that againſt the 15th of November next; 
5 and ordained Provoſt Ns and Mus Fullerton, to give in 
* apainſt the ſame Time, a Condeſcendence of the Price of 
* the Goods bought by them at the Roup, which was in 
* their Hands at the Date of the Arreſtments.” 

The Petitioners having given in a Repreſentation againſt 
the firſt of theſe Interlocutors, and the Lord Ordinary having 
adviſed the ſame with Anſwers, his Lordſhip was pleaſed, on 
the 20th December laſt, to pronounce the following Interlo- 
cutor: Having again conſidered this Repreſentation with the 
Anſwers, and that it is not demed by the Defenders, that the 
Houſe ſearched by the Meſſenger, was the Houſe wherem the 
Bankrupt dwelt immediately before his Bankruptcy, and where, 
at the Time of the Searches, he ought to have been found, it not 
being alledged, that he had fixed his Reſidence any where elſe; 
adheres to the former Interlocutor, and refuſes the Defire of the 
Repreſentation. | 

The Petitioners humbly hope for your Lordſhips Indul- 
gence, in bringing theſe Interlocutors under Review, in ſo 


far as they determine Points of general Importance in the 


Law, and on which the Deciſions of this Court have varied. 
The Points which the Petitioners propoſe to ſubmit to your 
Lordſhips Conſideration, are theſe, 1979, Whether, in Fact, 
Robert Strachan was rendered Bankrupt, in terms of the Act 
1696, within fixty Days after the Date of the Truſt-diſpoſi- 
tion. 2do, Suppoſing him to have been rendered a notour 
£0 Bankrupt 


L 3d 
** within that Time, whether the ſame can be avail- 


able to reduce a Truſt-diſpoſition of this Kind. And, 3:19, 
if the Diſpoſition be thereupon reducible, whether the Pur- 
ſuer will be intitled to a Preference, before /all the other Ore- 
ditors, on the whole Funds arreſted by her. L 

With regard to the firſt of theſe Points, the Act 16 96 de- 
clares, That, if any Debitor, under Diligence by Horning 
„ and Caption, at the Inſtance of his Creditor, be either im- 

% priſoned, or retire to the Abbey, or any other privileged 
„place, or flee or abſcond for his / perſonal Security, or de- 
« fend his Perſon by Force, and be afterwards found, by Sen- 
« tence of the Lords of Seſſion to be inſolvent, ſhall be holden 
„and repute, on theſe three joint Grounds, viz. Diligence 

„by Horning and Caption, and Inſolvency, joined with one 
« or other of the ſaid Alternatives, of Impriſonment, or re- 
« tiring, or fleeing, or abſconding, or forcible defending, to 
be a notour Bankrupt.” The Purſuer accordingly founds 
upon the Caption and Inſolvency, joined with the Debitor's 
fleeing or abſconding, as certified by the MT 8 Exe- 
cutions. 

And hiere the Petitioners humbly apprehend, that, in de- 
termining, whether the Debitor was a notour Bankrupt, it is 
not ſimply the Aſſertion of a Meſſenger, of the Debitor's hav- 
ing abſconded, which your Lordſhips will regard, but his 
and the Witneſſes Declaration of ſuch Facts, as will infer, 
not in the Meſſenger's Opinion alone, but in your Lordſhips, 
that, in fact, the Debitor had fled or abſconded. The Mel. 
tenger's Executions, therefore, are not only ſubject to your 
Lordſhips Conſideration, whether they themſelves import the 
Debitor's falling under any of the Alternatives of the Act, 
but a more p: egnant Proof to the contrary, by other Facts and 
Circumſtances, has been always ſuſtained, as relevant to ſet 
aſide fuch Executions. | 

The Purſuer has reſted ſolely on the Meſlenger's Executions, 
vithout offering any other Proof to aſtruct the Debitor's fly- 


ing 


ſ 8 
ing or abſconding. The 1's EP on the other hand, avs 
averred, and offered to prove the Facts hereafter mentioned, 
in ſo, far as not already proved, whereby it will appear, that 
at np Time within the 60 Days, did - Strachan V, or abſcond 
for his perſonal Security, which, in their humble Appre- 
henſion, is more than ſuffcient to redargue the Evidence 
ariſing from the Meffenger's Executions of pretended Searches 
made for him at five different Times. And as it was noto- 
rious at the Time, that Strachan was appearing publickly, the 
Purſuer, or her Meſſenger, could have had no Difficulty to 
have apprehended. him, had ſuch been cheir real . . 
ORs. 

y the firſt Execution the- anger: certifies, the That on 
7 7 2d and 3d Days of Fly he paſt to the Dwellingthouſe 
* of the ſaid Robert Strachan, and made diligent — 'with- 
in the laid Houſe for the Perſon of the faid Robert Strachan, 
„ but found that he bad fled and abſconded, and could not 
be apprehended, the Houſe was quite cleared of its Furni- 
*« ture, in as far as I could ſee, excepting the Kitchen, where 
t there were two Women:-ſervants, who told me that there 
“ was no body ſtayed in the Houte but themſelves.” 

Here your Lordihips ſee that the Meſſenger was pleaſed to 
aſſume to himſelf a judicative Capacity, and that he found 
Strachan had ab/conded, upon the moſt erroneous Grounds, 
will appear from the Facts condeſcended on by the Petition- 
ers, ſhowing, that it was notorious, at the: Time. of this 
Search, that Mr. Strachan: and his Family had removed from 
this Houſe, and the Furniture been rouped by the. Truſtees 
about three Weeks before: So that 8 for him there 
was mere Grimace. 

The 2d Execution, dated ch July, certifies the Meſſen- 1 
ger's having not only ſearched within and about the ſame 7 
Houſe in Montroſe, © but in every other Place within the Town 
** where he expected he could be found; and that the two H 
Women-ſervants in the Kitchen told him, that their Ma- R 

66 ſter, hs 


| ES. BR 6. Pe EE 


© ſter, Robert Strachan, had rouped his Houſhold-furniture 
«* ſome Weeks ago, and had immediately thereafter left his 
* Houſe, and they knew not where he was.” From which 


the Meſlenger aſſumes this Inference, That he had fled and 


* abſconded for his perſonal Security.” 

The Obſervation upon the former Article applies, if poſ- 
ſible, more ſtrongly to this Execution; to which the Petition- 
ers muſt add, that it certifies a groſs Falſehood, in putting 
in the Mouths of theſe two Women: ſervants Wor ds that they 
could not have uttered, and which, it mult be preſumed, the 
Meilenger knew. to be. falſe, v1z. that Strachan had himſelf 
rouped the Houſhold- furniture e, and had not left the Houte 
till after the Roup. 

The 3d Search bears Date the 24th 7, and certifies a 
Re- ſearch at the ſame Houſe, and Malt-barn, in the Town 
of Montroſe, and at the Houſe of Mr. Fullerton of [imnaber, 
in neither of which Places hie was to be found. 

The 4th and 5th Executions, of Date the 29th. of July and 
7th of Auguft,.certity the like Searches in the Houſe at Mon- 
tro/e, Malt-barn there, and at the Houle of {innaber. 

Thele Searches are apparently al zn. pars caſu, and in theſe 
laſt Executions, the Nleſlenger cmits.to ſet forth what Enquiries 
he made, or what. Anſwers he got from the Servants, and o- 


thers about the Houſe of A:nnader,. as to the Time when Mr: 


Strachan had. been there, or when he had left . 

In Oppolition to theſe imperfect and mock Searches, the 
Petitioners have condeſcended, and offered to prove, 1%, That 
Mr. Strachan and Family bad left the ſaid Houſe, and given 
up their Reſidence in the Houſe of Maut reſe upon the 11th of 
June preceeding. 

2dly, That, of that Date, he delivered up the Keys of the 
Houſe to the Petitioners, who, after publickly advertiſing the 
Roup, proceeded, during eight Days, to ſell off the Houl-, 
hold-furniture, as already mentioned, ſo that only- ſome 
Things in the Kitchen remained on hand. 

C. 3dly. 


[1 30. | 
34ly, That the two Women-ſervants were placed there 
by the Petitioners, to take care of the Furniture and 
Houſe. And, 
4thly, That after his thus leaving the Town, Mr. Strachan 
accommodated his Family for ſome Months in the Houſes of 
his Friends and Relations in the Neighbourhood, till his Af- 
fairs ſhould be adjuſted, as he had reaſon to expect ſome fa- 
vourable Settlement with his Creditors ; that he himſelf re- 
ſided at the Houſe of Kinnaber till about the 14th of July, 
and then went to pay ſome Viſits, particularly at Galry and 
Faskee: That, during all that Time, and till after the 60 Days 
were expired, he went from Place to Place, openly and a- 
vowedly, without the leaſt Appearance of ſkulking or abſ- 
conding: That he was then frequently ſeen in publick Com- 
panies: That he was ſeveral times in the Town of Montroſe, 
ſometimes tranſacting Buſineſs there, and that in the moſt 
publick Places of the Town, on the Streets, and at the Croſs 
and Pier: That on ſome of theſe Occafions he dined at Gentle- 
mens Houſes in the Town of Montroſe, with a good deal of 
Company; particularly on the 14th of J., at the Houle of 
Mr. Alexander Ranme : That on the 18th of Fuly he was at Di- 
vine-ſervice in the Chapel of Montroſe : That on the 2 1ſt July 
he dined with Sir Alexander Ramſay, at his Houſe at Montroſe : 
That on the 27th, he was at the Cuſtom-houſe clearing out a 
Ship: That on the 28th and the 29th of July, (the Date of 
one of the Searches) he was again publickly on the Streets, 
and dined with Mr. James Coutts, and that he was at one of 
the Viſits already mentioned, at Galry or Faskee, on the 7th 
of Auguſt, when the laſt Search is ſaid to have been made for 
him at the Houſe in Montro/e and Ninnaber, and that at none 
of theſe Places did he either abſcond or conceal himſelf, nor 
give any Orders to deny him, went about openly and avow- 
edly, and was ſeen by many. 
Theſe are the Facts which were offered to be proved by 
the Petitioners before the Lord Ordinary, and as, indeed, 
they 


they were not denied by the * Party, nor any Proof al- 
lowed of them, they muſt, in this State of the Cauſe, be 
conſidered as true. Holding them as ſuch, it does not, with 

eat Submiſſion, occur to the Petitioners how Mr. d 
can be brought under the Alternatives of the Statute 1696, 
of flying or ab/conding. Theſe are obſtinate Facts, which muſt 
overbalance the imperfect and ſimulate Searches ſaid to have 
been made for him, particularly at what was formerly his 
Houſe, but which, to the Knowledge of the whole Inhabi- 
tants, and even of the Purſuer's Meſſenger (who was inform- 
ed of it by the two Maid-ſervants at the firſt Search) he had 
left long before. 

The Lord Ordinary, from his laſt Interlocutor, ſeems to 
have determined his Opinion upon this Ground, that the 
Meſſenger ſearched the Houſe © wherein the Bankrupt dwelt, 
immediately before his Bankruptcy, where, at the Time of 
* the Searches, he ought to have been found, it not having 
been alledged he had fixed Reſidence any where elſe.” But, 
with all Deference, the Petitioners cannot ſee that there is 
any thing, in theſe Circumſtances, ſufficient to find the no- 
tour Bankruptcy inſtructed. The Act 1696 has carefully 
ſpecified the ſeveral Alternatives whereby an inſolvent Debi- 
tor may be rendered a notour Bankrupt. It has, in terminic, 
declared, that his flying or abſconding for his perſonal Secu- 
rity, {hall infer it, if joined to his being under Diligence by 
Horning and Caption; but it has not ſaid that a Debitor, 
who gives up his Houſe, and removes his Family to the 
Houſes of his Friends, ſhall, eo zp/o, become a Bankrupt, and 
be held to abſcond, even although it is proved that he did 
not conceal himſelf, but appeared publickly from day to day 
in the very Town where he formerly reſided and carried on 
his Buſineſs. 

An Execution at a Man's Dwelling-houſe, while he has 
ſuch a one, may be properly made; but the Petitioners know 


no Law that obliges a Man always to have and continue a 
Dwelling- 


Dia. Vol. 
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12 
Doching erte or fixed Place of Reſidence, or that declares 
the Houſe where he once reſided to be held as his Domicile 
till he fixes upon another. If therefore a Debitor's giving up 
his Houſe, even after a Caption was iſſued againſt him, muſt 
afford a good Objection to Searches afterwards made for hirn 
there, 4 fortiori muſt the Objection lie in the preſent Caſe, 
where Mr. Srachan had publickly made over his Furniture 
to his Creditors, and removed from his Houſe, thres Weeks 
before there was even any Caption raiſed againſt him, and 
when, conſequently, it can with no Reaſon be ſaid, in the 


Senſe and Words of the Law, that he removed e his Ve, nul 
Sec urity. 


The Purſuer endeavoured to ſupport her Agumedt that 


this Removal was to be held as abſconding by three Deci- 
ons. 

The firſt is, hs February. 1705, ' Simi ver contra Hamilhon, 
which the Petitioners humbly apprehend does not apply. 
There the Debitor had, indeed, moſtly reſided at his own 
Houle, and was only fairched: for there at one Time, when 
the Meſſenger did not find him. But the Fact was, as the 
Purſuer has ſtated it, that the Debitor was fitting with ſome 
of his Friends; but when he heard of the Approach of the 
Meſſenger, he retired. for about an Hour, till the Search was 
over and the Meſſenger gone, and then returned to the Com- 


pany. This was ſurely as direct a flying or abſconding for His 
perſonal Security as could poſſibly be, and therefore your Lord- 


ſhips juſtly reduced the voluntary Deed granted: by- him to 
his Father-in-law and a certain favourite Creditor The Sta- 
tute makes the Act of abſconding, for any Time, ſufficient, 
but, in the preſent Caſe, the Debitor never did abſcond, even 
for a ſingle Hour. 


The ſecond Caſe is that of Lord Kilkerran contra Coupar, 
24th February 1737. There the Debitor had retired out of 
the Kingdom before the Caption was raiſed, and as it was 
thereby impoſſible to execute the Diligence at any other Place 


than his Dwelling-houſe, which too, for * appears, was 
ſtill 
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fill occupied by his Family, your Lordſhips found his Bank- 
ruptcy inferred, ex neceſſitate, as otherways he could not 
have been by any Diligence or Search brought under the 
Act. But this was by no Means the Caſe of Strachan, who 
either might have been apprehended, or forced to fly, had 
the Purſuer uſed the proper Means for that Effect. 

The laft Caſe cited on this Point for the Purſuer, is 18th 
February 1755, Creditors of Moodſtone contra Colonel Scott, 
where Wood/tone's being apprehended by a Mellenger, and 
{ome time detained, though not actually committed to Pri- 
1on, was by your Lordſhips found not ſufficient to bring him 
within the Act; but the Decree was reverſed by the Houte 
of Lords. This Cafe obviouſly does not apply to the preſent, 
as the Word impriſoned may be reafonably underſtood to im- 
port the Debitor's being apprehended, and "confined for any 
Time by the Officer of the Law, though he is not actually 
committed to a Goal or Tolbooth, which is only requiſite 
for the more ſecurely continuing him in Confinement. 

And therefore, to conclude on this Head, as the Facts a- 
bove ſtated, muſt either be admitted to Proof, or held as 
proved, the Petitioners ſubmit it to your Lordſhips, that this Al- 
ternative of tite-Statute 1696, is not proved, and conſequently, 
that Mr. Strachan was not rendered a notour Bankrupt within 
ſixty Days after the Date of the Truſt-diſpoſition. 

But, in the ſecond place, ſuppoſing for Argument's ſake, 
that Mr. Strachan coufd be brought under the Deſcription 
of the Act, the next Queſtion ſtill remains, Whether that 
is ſufficient for 8 ſuch a Deed as the Diſpoſition now 
in queſtion. 

The Petitioners Bere think it unneceſſary to reſume the 
various Caſes wherein this Queſtion has occurred, which are 
well known to your Lordſhips, and are collected in the Die- 
tionary, Vol. I. p. 84 and 85. Before the 1724, your 
Lordſhips, by many Deciſions, found ſuch Diſpoſitions to all 
the Creditors, not reducible upon either of the Bankrupt 

D Acts. 
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Acts. Then, in the Caſe of Snce againſt the Creditors of 
Michael Anderſon, a contrary Deciſion was given, which was 


followed by ſome others, Again, of later Years ſome Caſes 


bave occurred, having a Tendency towards the more ancient 
Practice, particularly a Caſe obſerved in the new Collec- 
tion, 16th November 1757, Robert Syme, Truſtee for Jackſon's 
Creditors, contra Alexander Simſon; and in the {till later Caſes 
of Robert Baillic's Creditors, and allo of the Creditors of 
Weſt Digges, it ſeemed to be conſidered by your Lordſhips, 
as a Point not yet ſettled; and as both theſe Caſes went off 
without deciding the general Queſtion, the Petitioners hope to 
be excuſed tor giving your Lordihips this Opportunity of hay- 
ing 1t finally determined. 

The Act 1696, upon which the Lord Ordinary's Interlocu- 
tors proceed, does only declare ſuch Deeds reducible as are 
granted by the Bankrupt, in favours of any of his Creditors, ei- 
ther * for his Satisfaction or further Security, in preference to other 
* Creditors.” The Deed in queſtion is entirely unexceptionable 
in that reſpect, as it gives no Preference to any Creditor, but 
what he had 40h ante legally acquired. 

The Petitioners ſubmit, if it is conſonant to the general 
Principles of Equity, to reduce ſuch Deeds as tend to make 
a fair Diſtribution of the Debitor's Effects among his whole 
Creditors. Nothing ſeems more agrecable to thoſe Principles, 
than that where a Debitor CEDIT FoRo, he ſhould make a 
fair Surrender of his Effects for behoof af his whole Creditors, 
without any partial Preference of one to another, and that 
thoſe Creditors, who by their local Situation, or other Cir— 
cumſtances, have more early Notice of the Bankruptcy, thould 
not have that Advantage over the other Creditors, as to eſta- 


bliſh a Preference to themſelves upon the Effects of the Bank- 


rupt, when equal Juſtice can be done to all. 
The Equity of the Roman Law was conſpicuous in this 


Matter, whenever the inſolvent Debitor cedit foro, his Effects 


were taken under the Cuſtody of the Law, a curator bows 
| was 
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was appointed for Behoof of the whole Creditors, and no 
particular Creditor was from thence forward allowed, by any 
legal Diligence, to eſtabliſh a Preference to himfelf. 

By theLawot our neighbouring Country, England, proceeding 
upon the ſame equitable Principles, the Bankrupt is diveſted of 
his Effects from the firſt Act of Bankruptcy, and the Hands 
of the Creditors are tied up from attaching them. They are 
veſted in the Commiſſion, and thereafter in Aſſignees, for 
behoof of the whole Creditors; and it is believed the ſame 
Principles of Equity obtain, under different Regulations, in 
every other commercial State; and if the Law of Scotland is 
defective in this Particular, the ſame Principles ought to 
operate, where they are not repugnant te any poſitive Sta- 
tute. 

Where an inſolvent Perſon grants a general Diſpoſition of 
his whole Effects, either to his whole Creditors, or to Tru- 
{tees for their Behoof, this is ſo far from being an Act of 
Fraud, that it is an Act of the ſtricteſt ſuſtice, both with re- 
ſpect to the Bankrupt himſelf and his Creditors :-— For, tho 
the Law mult give Effect to the legal Diligence of Creditors, 
in attaching the Bankrupt's Effects, ſo far as they remain 
with him, yet, when fairly denuded thereof, by Conveyance 
to the whole Creditors, it can, with no Juſtice, be conſidered 
as an Act of Fraud, that particular Creditors, who, by their 
local Reſidence, or other Connexions with the Bankrupt, have 
readieſt Acceſs to diſtrain his Effects, are diſappointed of that 
undue Advantage, and brought upon a Level with the other 


Creditors, to draw a rateable Proportion of his Effects. 


As the Petitioners therefore: humbly apprehend, that there 
is here no Fraud, either anm or facti, which could be 
Ground for reducing a Diſpoſition of this Kind upon the 
Common Law; fo if at all liable to Reduction, it can only 


be vi ſtatuti. Now, the Act 1696, does not annul every 
Deed granted by a Bankrupt in favours of Creditors in gene. 
ral, but only ſuch as are in favours of particular Creditors, 
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in preference to other Creditors. Theſe laſt Words are the dif. 
tinguiſhing Characteriſtick of thoſe fraudulent Deeds, which the 
Legiſlature meant to ſuppreſs; and here there is no Preference 
giv en to one Creditor before others, When they are all brought 
in par: paſſu. It could not be the Intendment of the Status 
to reduce Deeds of this Kind, which, inſtead of being con- 
trary to its Sanction, tend to forward the equitable Purpoſes 
of it. In ſine, the Petit ioners humbl apprehend, that there 


is no Equity in extending the Certification of the Act beyond 
the Intention, as well as the Words of it, which require a 


partial Preference, as the eſſential Grounds of the Challenge. 

But, in the third and laſt Place, ſuppoſing your Lordſhips 
ſhould be of opinion, that this Diſpoſition was ſo far liable 
to Challenge, that it could not be Ground, for obliging a 
diſſenting Creditor to accept thereof, and to deſiſt from all ſe- 


parate Meaſures, yet the Petitioners muſt ſubmit to your Lord- 


ſhips, whether there can be any ſufficient Reaſon for re- 


ducing it in totum, ſo as to open the Way for that Creditor's | 
obtaining a Preference, Perhaps on the whole Funds, before 


all the reſt. 

As it cannot be denied, that the Effects of a Debitor re- 
main his Property, notwithſtanding his notour Bankruptcy, 
until he is diveſted of them by voluntary or judieial Convey- 
ance ; and, as there is nothing to diſqualify him, from grant- 


ing ſuch Conveyance, for true and juſt Caujes, 10 no Cauſe can 


be more juſt, than the Payment and Satisfaction of his Debts. 
If therefore the Purpoſe of granting, and of accepting ſuch a 


Deed, is not the giving or receiving an improper Advantage, 


prohibited by the Common Law, or by Statute, but only 


what in Juſtice every Creditor: has Right to obtain, namely, 


a Share of his Debitor's Effects, proportioned to his Debt; 
ſo it does not occur to the Petitioners, hy they ſhould be 
ſtript of their Shares, conveyed to them by this Deed, which 
they and the other Creditors have accepted of, and relied 
upon, though the Purſuer may be inclined to repudiate her 
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Share under this Conveyance, and to take it by Diligence, or 
otherwiſe, as ſhe beſt can; it is ſurely hard to deprive the 
other Creditors of their Proportions, and even to leave them 
in a worſe Caſe, than if this Diſpoſition had never been 
granted, by giving full Force to Diligence done by her, 
while chey looked on themſelves as tied up by it from uſing 
any Diligence. 

But even ſuppoſing that this Deed were ſo far reducible 
as to lay open to the Purtuer's Diligence, fuch of the common 
Debitor's Effects as the Truſtees had not attained the Poſſeſ- 
ſion of, previous to the Purſuer's Arreſtments, yet it does, 
with Submiſſion, appear extremely rigorous, if the Purſuer 
ſhould be found intitled to draw from them even Effects of 
which they were ſo lawfully poſſeſſed before her Attachment. 
Such, a fortiori, is the Cafe with reſpect to that Part of the 
Effects, which the Petitioners for themſelves, and the other 
lawful Creditors, had not only received but ſold, prior to the 
Purfuer's Arreſtments in their Hands. They were not Debi- 
tors in the Price of thoſe Goods to the Bankrupt. They had, 
in ſo far, received Payment of their Debts, and, conſequent: 
ly, the ſubſequent Arreſtments in their Hands ought to carry 
nothing. 

As the Petitioners came lawfully to the Poſſeſſion of theſe 
Effects, and were intitled to retain the Price, againſt the 
Bankrupt himſelf, ſo ought they to have the like Retention 
againſt. particular Creditors uhng poſterior Diligence, eſpe- 
cally, as even ſuch a Creditor may have Acceſs to a Propor- 
tion thereof, if inclined to take it. Many Caſes have occur- 
red, where a Creditor in Poſſeſſion, bona fide, though the Poſ- 
ſeſlon was originally. attained upon an inhabile Ground, has 
been found intitled to this Plea of Retention, in competition 
with other Creditors who had attached the Effects in his 
Hands. So this Queſtion was ruled in the Caſe of the Cre- 
ditors of Glendinning againſt Mack biehill, 14th Fanuary 1745, 


where Mackbiehill —_ poinded Glendinning s Eflects upon a 
E Bill, 
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Bill, which, to Appearance, was regularly proteſted, but up- 
on which the Notary had returned a falſe Execution, though 
the Diligence was voided, yet, as Mackbiehill had proceeded 
bona fide, and had lawfully got Poſſeſſion of the Goods, he 
was found intitled to retain the ſame in Payment of his Debt, 
in competition with the other Creditors, who had uſed Arreſt- 
ments in his Hands. And in the Caſe already mentioned, 
of Baillie's Creditors, 18th February 1762, your Lordſhips 
preferred the Truſtee, upon the Funds arreſted in his own 
Hands, and which he had made effectual for Behoof of the 
acceding Creditors, before Macvicar the Arreſter,” 
May it therefore pleaſe your Lordſhips to alter the Lord 
Ordinary's Interlocutors, and to find, imo, That 
Robert Strachan was not rendered à notour Bank- 
rupt within ſixty Days of the Date of the ſaid Dif+ 
poſition, in terms of the Act 1696 ; or, if the Facies 
condeſcended on by the Petitioners ſhall be yet con- 
teſted, to allow the Petitioners a Proof thereof, if 
your Lordſhips ſhall think it neceſſary. 2do, That 
ſuppoſing he were a notour Bankrupt, this Difpoſi- 
tion is not a Deed reducible upon the ſaid Act 1696, 
and therefore to aſſoulzie the Petitioners. Or, at 
leaſt, ztio, That the ſaid Diſpoſition muft ſtand good 
to the other Creditors who have accepted thereof as 
to their Shares of the Bankrupt's Effects. And, 
at any Rate, that the Petitioners are intitled to re- 
train the Goods or Prices thereof, of which they: 
dere lawfully poſſeſſed before the Purſuer's Arreſt- 
ments for Behoof of themſelves, and other lawful 
Creditors accepting of the ſaid Diſpoſition, without 
Prejudice to the Purſuer to take her Share thereof, 
either under the Diſpoſition, or by ber ſeparate Dili- 
_ Fence. 
According to Juſtice, &c. | 
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